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Avrising out of Order-in-Original: 23/D/GNR/NK/2018-19, Date: 25/02/2019 Issued by:
Assistant Commissioner,CGST, Gandhinagar Commissionerate, Ahmedabad.

51 il Td ufearsl &1 A U9 gal
Name & Address of the Appellant & Respondent

M/s. Veer Deveolopers
Opposite Sukan Scheme, Vilage- Koba, Gandhinagar-382007.




ORDER-IN-APPEAL

M/s Veer Developers, Survey No.83, Opposite Sukan Scheme, Village-Koba, Gandhinagar-
382007 [hereinafter referred to as “the appellant”] has filed following appeal against the Order-in-
Original passed by the Assistant Commissioner, Central GST, Division-Gandhinagar, Commissionerate-

Gandhinagar. The details of the said appeal are as under.

Appeal No Orders-in-Original No.& | Amount involved-Rs. Issue involved
Date
V2/39/GNR/19-20 | 23/D/GNR/NK/2018-19 2,46,390/- Service Tax | Non-payment of service
dated 25.02.2019 + interest tax on additional
2,56,390/- Penalty consideration received.
2 The appellant vide their letter dated 18.08.2020 has informed that they had opted for “Sabka

Vishwas (Legacy Dispute Resolution) Scheme, 2019 [for short-SVLDRS] for the issue under appeal and
the designated committee has accepted their application under SVLDRS and issued discharge certificate
to them in terms of provisions of Section 127 of the Finance (No.2) Act, 2019 and since the dispute is

now resolved, they withdraw their appeal as the same becomes infructuous.

3t I find that as per provisions of Section 127 (6) of the Finance (No.2) Act, 2019, in respect of a
declaration filed under SVLDRS which is accepted by the designated committee and issued discharge
certificate, the appeal before appellate authorities challenging the issue/tax dues for which settlement is
sought under SVLDRS, will be deemed to have been withdrawn. The relevant provisions of

Section 127 (6) of the said Act is as under:

“(6) Where the declarant has filed an appeal or reference or a reply to the show cause notice
against any order or notice giving rise to the tax dues, before the appellate forum, other than the
Supreme Court or the High Court, then, notwithstanding anything contained in any other
provisions of any law for the time being in force, such appeal or reference or reply shall be
deemed to have been withdrawn.

3 In view thereof, the appeal under consideration is to be considered as withdrawn.  Accordingly,

I dismiss the appeal as withdrawn.

khilesh Kumar) Z

Commissioner (Appeals)
F.No. V2/39/GNR/19-20 - Date : 19.08.2020.

Attested
\

(Anilkumar P.)
Superintendent (Appeals)
Central GST, Ahmedabad

R.P.A.D/Speed Post

To

M/s Veer Developers,

Survey No.83, Opposite Sukan Scheme,
Village-Koba, Gandhinagar-382007.

Copy to:-

The Principal Chief Commissioner, CGST, Ahmedabad Zone.

The Commissioner, CGST, Gandhinagar Commissionerate.

The Assistant Commissioner, CGST, Division — Gandhinagar.

The Assistant Commissioner (Systems), CGST, Gandhinagar Commissionerate.
Guard file.

P.A.
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Arising out of Order-in-Original: AHM-ST-002-AC-RD-19-20, Date: 26/08/2019-Issuedspy
Joint Commisisoner,CGST, Gandhinagar Commissionerate, Ahmedabad.

B aflerapat va uldard) @ s uE
Name & Address of the Appellant & Respondent

M/s. Morakhia Copper & Alloys Pvt. Ltd
3429, GIDC Estate, Phase-lV, Chhatrai, Kaiol, Gandhinagar-382729.

F1E ifaa gu AT andy W A A BRdl B Al an S ey @ ufy wenfie® A Ay v e AR
) anfler a1 yADATYT 30T LA B Al

I, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way

\oRa [RER B A e :
Revision application to Government of India :

(1) dear Seurast Yea fRFE, 1094 @ sy afnla AR ARG NG A @ Ay A AR URT B SU-HI B
e URm @ il [N S Sy A, e xR, e e, e e def e, g Qg
e, e ek, s Bl o 110001 B @1 S =R |

(i) A revision -application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1244 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid .

(i) afy mer Y @ B owma W wa O & wraE @ s ar e w0 oo e wrsr A
g SR A are o omy g ark & ar f avsei @ maEr A e B wrer A oar B sveene i 8
et A ufar B AT TR A

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course aof
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() awa @ ARy B s e A PR are ox o oma @ fawion § 3w Gen P Hiel T TG

W b e B uma A S TRd @ amd PR g a4 une N e 2

(b) In case of rebate of duty of excise on goods experted to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.




() afd g @1 e fbu faqr URd @ aige (g ar e @) Mafa fear v oA s

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment ot
duty.

| ifer Searas @ G Yok @ Yudid @ fore o syd) dfse wra @l 1g & SR A SR O ¥E oRT q

frm & senfdes  smya, sifier @ g1 wRda a1 aaa av ar ag § fa@ sfafae (72) 1998 arT 109 gri B2 @ e
@l |

(d) Credit of any duty allowed to be utilized towards payment of excise duty cn fm i nre Jwts
under the provisions of this Act or the Rules made there under and such order is paswd by the
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) Act,

1998.

(1) T IR e (3nfier) e, 2001 @ a9 @ siqrfa [affde yom Wen gy-s W d uﬁul W, ufug
e & wia andw Ufa & | @9 e @ oy qei-sndy v adia snad @ << ufaal @ e st s e
Sl enfRy | Sad A e g e el @ s ar 35— 0 RalRa @ & e @ aga & e SRIR-6 e
@ ufa it & aife

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copigs €ach of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, "und“
Major Head of Account.
(2) RfAom amdes & W Sigl el Wby Ud o wOd W S @d €l al w9d 200 /— Wik 'g’fmm ‘a‘»‘f IR
Gl Her YaH U Al SUrar €1 dl 1000/~ dil WlE En @l S |
The revision application shall be accompanied by a fee of Rs 200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

T Yo, Wiy ST Yerh Ud arhe spdiela arenieee & ula sidie -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Bearg Jre Yob AW, 1944 9B AW 35— 008 /35-F & ST

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Seiferiiad uReds 2 (1) & § 41U AR & Srdrar @1 adiel, Al & el § I ged, By wured
yoer wd Aarae sndiella e ((eee) @ uftan dedra Qe sereare @ gur Afde,  agaTet
ddel, MURE(, IHgHACEE, ISd 380010 ; .

To the west regional bench of Customs, Excisé & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) DRI WIS Yoib (anfier) Fawreedl, 2001 @1 a6 & siada gus gu-3 W Raile éw\" FAR adieda
wqaferaver @ e srfier @ faweE aidtel fpg qw anaw @ wR vl e Sl e geh @1 A0 SISl @) TSI
SR T (AR WY 6 Wi 4l 9EA @9 # ael WU 1000/~ W1 G @l | SE Sere gEn @l wi, @i dl i
3R STl RN GHAT WY 5 ST A1 50 i dd €l Gl 69e 5000,/ - W Ao €Nl | SiEl SRE gesh o Wi, @it
G AT 3R GEIRN AT AL S 50 @i W SWE UGl & g8l Wuy 10000/ — G A BT @l G GEae
Aoen & M W B 6 give @ wa 9 e ) | ge giie 9 @I b B Ailid wdsFe a9 @ o @
YIET 1 &l iay
The appeal to the Appellate Tribunal shall be filed in quadrupiicats ia form [EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be agLmpane i chainst
(one which at least should be accompanied by a fee of Rs.1,000/-, R2.5,000/ i'.'.d :’{L. IINREHIE

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lec wid v D0 Lo

respectively in the form of crossed bank draft in favour of Asstt. Registar of a ~...|.c.i~.' of any
nominate public sector bank of the place where the bench of any nominate public sectur bank of
the place where the bench of the Tribunal is situated

(3)  ald g smdw 7 @ o Sre @1 A BIdl € ol Uedw el 3aw & [y Wi &1 et atzgcﬂ &
far omen =nfRu gw qe @ €@ gu At 1% e odl @1l @ awd & Li\ gentrerfa  amTei Femm%lzhem Wl U@ arﬂ’rc'«l :
AT BRI WREBIN bl UE e fdar St & | :

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Trlbunal or the one application to the Central Govl. As the case mny be qs. frheditcu aveid-
ork if excising Rs. 1 lacs fee of Rs.100/- for each. AT O

LA S S e ~* e
ARG =

S o 3 Lo

i

“n
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(4) e gen s 1970 e wWEfET @ arpgfa-1 w arela FraiRa e argaR. Sad A A e

gt wenRefy Pk wied B aRw 8 A udw 2 sl woweso N @1 e geb fRde o gl

#if2u |

One copy of application or O.1L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs 6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) =9 sl wala Amet @ Py m ad PR B alw o s ol frar Giran & o ¥ e, @l
weEe e v damR arfiefa s (wrifaf) Feen 1982 i fAfa 2

Attention in invited to the rules covering these and other related matter contended in the
Customs. Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT e, Frald TG AqoH v warae el mREoT dEdd) ¥ wier arhet & Aeer 7
FdT 3o oo A, 13wy £ 4717 39T F aa e i) AR 1ty(Rety H
ST 29) i of, o 20ty S Y Rreehar A, 13’y Y €T ¢3 & S HarHT aft smar 25T
:na?%,qamfﬁf%m#ﬁzréq;ﬁ*qrﬁtmmsrﬁhﬁ%_aarﬁﬁ:wuma;mma%mﬁaﬁr
T 2 0y g3 H0E TUv A Wi &8
aﬁ?ﬁumsﬁﬁﬁmmaﬁmﬁm“ﬁwr%umalw*‘ﬁﬁfm anfaver &

(i) gy 11 # ¥ yaaa R[uia wa

i) Aerde s B oft ad e ufa

(i) Aerde orar rammae & w6 F ada qu WA

_ 3y waref g T g G & wraena Rea (@, 2) wfvfama, 2014 % reEs § qd R sy
yriereTeY & wavar femeha wure aroff wa ardYer Y sy g @1

For an appeal o be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act. 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payabla vwoud
he subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(1 amount determined under Section 11 D,
(ir) amount of erroneous Cenvat Credit laken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

-%Providad further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ¢

(6)(1) w.maramﬁmmmmwﬁwmsrﬁsﬁarwQﬁmmfﬁaﬁﬁg‘ra’r?ﬁ#rm
T T & 10% meaﬁmwgﬁmﬁaamﬂ: 10% Ww@rmm%l
(6)(i) Inview of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Morakhia Copper & Alloys Pvt. Ltd. (Unit-1), 3429, GIDC
Fstate, Phase-1V, Chhatral, Taluka-Kalol, Distt-Gandhinagar-382729 (hcrcinul'lcr-
referred to as the “appellans™) has filed the present appeal against the Order-in-
Original No. AHM-ST-002-AC-RD-19-20 dated 28.06.2019 (hercinafier referred
to as the “impugned order”) passed by the Assistant Commissioner of CGST &
Central Excise, Gandhinagar Commissionerate  (hereinalier referred to as the

“adjudicating authority”).

2t The facts of the case, in briel, are that the appellant is engaged in the
manufacture of Copper Tube, Copper Rod, Copper Bar, Copper Flat ete. lalling
under Chapter Head 74 of the First Schedule to the Central Bxcise Tarift Act, 1985
(hereinafter referred (o as “CETA”) and was holding Excise Registration No.
AAACM3439IXMO01 and Service Tax Registration No. AAACM3439JST001.
During the course of audit of financial records of the appellant, it was found that the
appellant has not paid the service tax (i) amounting Rs.10.640/- under Legal
Consultancy Service (ii) amounting Rs.2.383/- under Rent-a-Cab Service under
reverse charge mechanism vide Notilication No.30/2012-S8T dated 20.06.2012
(applicable w.e.f. 01.07.2012) as amended. [t was Turther found that they had not
paid the late fee amounting to Rs. 15,900/~ on late filing ol ST3 returns for the
period April-2014 to September-2014, April-2015 to September-2015 and October-
2015 to March-2016. An Audit Report No.ST-197/2016-17 dated 28.07.2016 was

issued in this respect incorporating the above referred discrepancies.

3(i). Accordingly, a Show Cause Notice 1ii.llk't.[ 06.09.2016 (hercinafier
referred to as “SCN) was issued by the Asstt. Commissioner of Central Excise,
Circle-1, Audit-1, Ahmedabad proposing (1) demand of Service Tax to the tune of
Rs.13,023/- (including Cess) under proviso to Section 73(1) alongwith interest
under Section 75 of the Finance Act, 1994 (ii) recovery ol Rs.15,900/- for late filing
of ST3 returns under Section 70(1) of the Finance Act, 1994 read with Rule 7C(1)
of Service Tax Rules, 1994, Penalty equivalent to the demand ol service tax
amount was also proposed to be imposed upon the appellant under Section 78 of the

[Finance Act. 1994,

3(i1). Adjudicating Authority granted the opportunities ol hearing to the

appellant - on 07.03.2017, 20.03.2017, 30.03.2017, 10.04.2017,  05:05.2017;

oy




oY

IS F No.V2/73/GNR/2019-20).

29.05.2017, 08.12.2017, 11.09.2018, 25.03.2019 and 02.04.2019 which were not

availed by them. Thus. on the basis of available records, adjudicating authority
decided the matter on merits vide the impugned order and (1) confirmed the demand
alongwith interest under Section 73(1) and Section 75 respectively (ii) imposed
penalties upon the appellant under Section 76 and 78 of the Finance Act, 1994 and
(iii) confirmed the demand of late fee under Section 70(1) of the Finance Act, 1994

read with Rule 7C(1) of Service Tax Rules, 1994,

4. Being aggricved with the impugned order. appellant preferred an

appeal on the grounds that

(i) the demand is not sustainable on ground of limitation:
(i1) Annual Report comprising Balance Sheet are submitted to the department

from time to time and therefore suppression of facts with intent to evade payment
of tax can not be alleged against them. They rely on the case of M/s, GAC Shipping
(India) Pvt, Lid. cited at 2008(NSTR 524(Tri-Bang.) in this respect wherein it was
held that the details of the expenditure incurred have been mentioned m the books
ol accounts of the applicant thercfore there is no justification to hold that the
applicant had suppressed facts with an infent to evade service tax.

(111) there was no need to suppress the facts with intention to evade service lax in
as much as the service tax paid by them would have been available as cenvat credit
to them and thus there is revenue neutrality. They rely on the case of M/s. Punjab
Chemicals & Crop Protection Ltd. reported at 2017(47)STR 345(Tri-Chan.)
wherein it is held that assessee disclosed the receipts of records payment of services
which has been accepted by the Department and thus in that situation of revenue
extended period of limitation is not invocable.

(iv) in case of Malrix Telecom Pvt. Lid. reported at 2013(32)STR 423 (Tri.-
Ahmd.) the revenue neutrality was held in favour of assessee and penalties were set
aside.

(1v) in case of Jain Drigation System Lid, reported at 2015(40)5TR o=
Mumbai) also, the revenue neutrality was held in favour of assessee and penalties
were set aside.

(v) under third proviso to Rule 7C of Service Tax Rules, 1994, the central
excise officer may deduce or waive the penalty where the gross amount of service
tax payable is nil; there was no liability of paying service tax in respect ol forward

charge on their part.

9. Opportunities of Personal Hearing were accorded to the appellant on
27.02.2020, 20.03.2020, 25.06.2020, and on 21.07.2020. None appeared [or on any
given date nor any adjournment request was made by them. Therefore. 1 proceed

to decide the appeal on merits and on the basis of available documents/records.

0. I have carcfully gone through the facts of the case, grounds of appeal

in the Appeal Memorandum and the records/documents available in the matter. It is

observed that the issuc (o be decided in the present appeal is whether the appellant

liable to pay the service tax on Legal Charges and Rent-a-Cab Service under
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reverse charge in view of the Notification No.30/2012-ST as amended and whether
the demand for extended period can be sustdained. FFurther, whether the proposal for

late fee recovery is sustainable,

55 The lacts of the case reveal that the appellant were accorded dates viz.
‘15.{)().201(), 23.06.2016 and ;?‘.J.(Jh._’l‘i-lh to Turnish their submission towards the
audit queries raised by the Department.  [However, they did not file any reply or
submission and remained silent.  Further, the adjudicating authority granted the
opportunities ol personal hearing (o them on 07.03.2017, 20.03.2017, 30.03.2017,
10.04.2017, 05.05.2017, 29.05.2017, 08.12.2017, 11.09.2018, 25.03.2019 and

02.04.2019 which were not availed by them. Thus, the adjudicating authority vide

the impugned order decided the matter ex-parte. Belore this authority also. neither

they availed any opportunities of personal hearing eranted to them nor sought any
1 oD = J

adjournment.

8. [t 15 observed that the demand is raised in view of the Notification

No.30/2012-ST dated 20.06.2012 (applicable w.c.f. 01.07.2012) as amended which

had introduced the concept of payment of service tax by receiver of service under

reverse charge mechanism. In the said Notihication, the Table clearly shows the
person liable to pay the quantum ol service tax in respect of cerlain services. For

the sake of convenience. the table is shown below ¢

Table
SL Description ol a service Percentage Percentage of
No. ol service tux service tax
payable by the payable by the
person providing — person receiving
service the service
I in - respect  of services provided or agreed o be Nil 100%
provided by an insurance agent Lo any person carrying on
insurance business
2 in respect of services provided or  agreed 10 be Nil 100%
provided by a goods wransport agency in o respect
ol transportation of goods by road
3 in  respect of services provided or agreed o be Nil 100%
provided by way of sponsorship
4 in  respect of services provided or  agreed 0 be Nil [O0%%
provided by an arbitral tribunal
5 in respectof services provided or  agreed 10 be Nil 100%,
provided by individual advocate or a firm of advocates by
way of legal services
6 in  respect ol services provided or  agreed o be Nil 100%,

provided by Government or local authority by way ol
support  services excluding,- (1) renting ot immovable
property, and (2) services specitied i sub-clauses (i), (i}
and (iit) of clause (a) ol section 66D of the Finance
Act, 1994,
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.
Sl Description of a service Percentage Percentage of
"No. 3 ol service tax service (ax
pavable by the pavable by the
person providing — person receiving
service the service
7] (a) inrespect ol services provided or  agreed to  be Nil 100 %
provided by way ol renting of a motor vehicle designed to
carry passengers on abated value to any person who is not
engaged in the similar line of business
(b) inrespect of services provided or agreed (o be
provided by way of renting of a motor vehicle designed to
carry passengers on non abated value to any person who i3
not engaged in the similar line of business 60% 40%
8 in  respect of services provided or agreed to be 25% 75 %
provided by way of supply of manpower for any purpose
9 in respect ol services provided or agreed to be provided in 50% 50%
service portion in execution ol works contract
10 in respect of any taxable services provided or agreed to be Nil : 100%
. ’ : provided by any person who is located in a non-taxable
territory and received by any person located in the taxable
territory
Explanation-1. - The person who pays or is liable to pay lreight for the transportation of goods by road in goods
carriage, located in the taxable territory shall be treated as lhe person who receives the service for the
“purpose of this notification
Explanation-ll. - In works conlract services, where both service provider and service recipient is the persons
liable to pay tax, the semvice recipienl has the option of choosing the valuation method as per choice,
independent of valuation method adopled by the provider of service,
0(i). 1The legal provisions enumcrated n above table is clear enough (o
understand the person, who will be liable to pay the service tax and the percentage
ol share ol service tax required to be paid by the said person. 1 find that the
appellant in their appeal memorandum did not dispute the leviability of service tax
. on services in question. They have contended that the demand is hit by limitation

and also that it was a case of revenue neutrality. I find that the appellant is in the
tax regime since long and therefore it can not be believed that they were unaware
about the legal provisions or they could not have understood that. Since the liability
of service tax payment has been cast upon the Assessee being a service recipient.

Government allowed them to take the cenvat credit of such tax amount paid by

them being recipient of service.

9(ii). However, in no way that could mean that if they are eligible to get the
cenval credit of the amount so paid by them, they are not supposed to pay the
service lax being recipient of service by claiming that the activity will become
revenue neutral. Had it been so. the Government would not have incorporated the

whole of such system under the law. The system incorporated is such that an

Assessee has to pay the service tax first and then they were eligible to get/avail the

dit of the tax paid by them. The Hon’ble CESTAT, Mumbai in case of Board of
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Control for Cricket in India reported at 2019(29)GSTL 304(Tri-Mumbai) has held
that

“if argument of revenue neutrality as permissible defense accepted, entire

scheme of payiment of taxes on reverse charge basis to become otiose ™.

The Apex Court in case of Star Industries reported at 2015(324) EL'T 656(SC) has
also held that

“Demand — Revenue neutrality — Based on availability of cenvat credit

Plea by assessee taken in appeal goes against them — if exercise is Revenue

neutral, then there was no need even to file appeal ™.

9(iii). [n view of above, it can be said that the concept of Revenue Neutrality

can not become the ground to avoid service tax payment. The system of payment of

service tax under reverse charge is introduced by the Government so that an
assessee has to pay the service tax first as a recipient of service and then to take
cenval credit of the amount ol the tax so paid by them as a recipient ol service. As
the appellant is holding the service Ltax registration, it can not be accepted that they

are not aware of the service tax law. [Had the Revenue Neutrality 1s accepted as a

ground for not paying service lax as a recipient of service then the whole system of

payment of service tax as a recipient ol service will collapse and nobody will pay

the service tax as a recipient ol service for the reason being that such payment of tax:

is available to them as cenvat credit.  The judgements of Hon’ble ‘Tribunal and
Hon’ble Supreme Court above also support this linding.  Hence, 1 reject the

contention ol the appellant as legally untenable.

9(iv). [ have gone through the case law ol M/s. Matrix Telecom Pyt Ltd.
reported at 2013(32)STR 423 (Tri-Ahmd.) and observed that in that case there was
confusion regarding service tax lability on an assessee under reverse charge

mechanism and therefore penalties were set aside. However, in the case on hand,

there is no confusion regarding tax liability as the Notilication is quite clear. .

Further, in the case of Jain lrrigation Systems Lid. reported at 2015(40)STR

752(Tri-Mumbati) as relied upon by the appellant, | observed that in that case the

service lax and interest was paid afier issuance ol’ Show Cause Notice and hence the

facts of the case is different from the case on hand.

9(v). From the above, it is clear that the appellant did not pay the service

tax as service recipient which came to knowledge ol the department only when the

audit of the financial records carried out for the purpose ol ensuing compliance of

gee tax liability. [t is observed that the SCN has been issued on 06.09.2016 and
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the period covered in respect of the service tax payment is within 30 month from
06.09.2016 which is available under Section 73(1) of the Finance Act, 1994,
Therelore the SCN has been issued well within time.

The appellant had not made any declaration in ST3 returns. In the self
assessment regime, the burden lies on the appellant (o assessee their lability by
themselves and payv the tax accordingly. [ find that the Appellant failed to do so.
Thus, the provisions of law regarding the demand alongwith mterest and imposition

-of penalty (under Section 78) under the Act have been rightly invoked by the

adjudicating authority in the present matter.

O(vi). For the tmposition of penalty under Section 76 of the Act, I find that

there was no proposal for imposition of penalty under Section 76 ol the Finance

’ Act, 1994 under the Show Cause Notice. However, the adjudicating authority vide

the impugned order has imposed penalty under Section 76 of the Finance Act, 1994,
Thus, T find that the adjudicating authority has travelled beyond the scope of SCN,
which is not sustainable. In result, 1 set aside the penalty imposed upon the

appellant under Section 76 of the Finance Act, 1994,

Q(vii). Regarding the charging of late fee of Rs.15.900/- under Section 70(1)
_of the Finance Act, 1994 read with Rule 7C(1) of the Service Tax Rules, 1994, for
late filing of three service tax returns, 1 find that the Scction 70(1) allows the
assessee for late filing of return only with payment of requisite late fee which has
been prescribed under Rule 7C(1) of the Service Tax Rules, 1994, Since the
appellant had filed three service tax returns late, they are liable to pay the late fee
for the same. The third proviso to Rule 7C(1) of the Service Tax Rules, 1994, to
which the appellant relied upon, reads as under :

“Provided also that where the gross amount of service tax payable is “Nil', the central
excise officer may on beingr satisfied that there is sufficient reason for not filing the return,
redice or waive the penally”

Perusal of the above proviso clause makes i clg:n‘ that there must be two
things simultancously. One is that the gross amount for service tax payable should
be ‘nil” and the second is that there should be sufficient reason for not filing the
return to which the central excise officer is satistied. The appellant has not putforth

any reasonable submission for non-filing ol service tax returns at their end.

Besides that, the gross amount of service tax pavable is not “Nil’. Thus, I do not

AT, 3
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10). In view ol the foregoing discussion, the impugned order is modified 5

to the extent discussed in para-9(vi) above and appeal is disposed ol accordingly.
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